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NORTHERN TERRITORY OF AUSTRALIA

Thisreprint showsthe Act asin force at 27 October 2004. Any amendments that
may come into operation after that date are not included.

MARINE POLLUTION ACT

An Act to protect themarine and coastal environment by minimising
intentional and negligent dischar ges of ship-sour ced pollutantsinto coastal
waters, and for related purposes

PART 1-PRELIMINARY
Divison 1 —Preliminary matters
1. Short title
This Act may be cited asthe Marine Pollution Act. (See back note 1)
2. Commencement

This Act comes into operation on the day or days fixed by the
Administrator by notice in the Gazette. (See back note 1)

3. Act bindsthe Crown

This Act binds the Crown not only in right of the Territory but also, so far
as the legidative power of the Legidative Assembly permits, the Crown in al its
other capacities.

4. Application

(1)  Subject to subsection (4), this Act applies to all ships in coastal
waters.

(2) "Coasta waters' may be generaly described as the area extending
from the low water mark on the coast of the Teritory to an imaginary line 3 n
miles seawards of that mark.

(3)  Subsection (2) is intended only to provide general assistance to a
reader of this Act and is not to be taken as replacing or modifying in any way the
definition of "coastal waters' in section 6.



(4)
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This Act does not apply to —
a ship under the control of the Australian Defence Force; or

a warship, naval auxiliary or other ship owned or operated by a
foreign country and used, for the time being, only on government,
non-commercia service of the country.

5. Overall purpose

1)

The overall purpose of this Act is to protect the Territory's marine

and coastal environment by minimising intentional and negligent discharges of
ship-sourced pollutants into coastal waters.

(2

This purposeisto be achieved primarily by giving effect to relevant

provisions of the following annexes of MARPOL.:

@
(b)

(©

(d)
3
@

()

(©

(d)

1)

Annex | (which dealswith pollution by ail);

Annex Il (which deas with pollution by noxious liquid substances
in bulk);

Annex Ill (which deals with pollution by harmful substances in
packaged form);

Annex V (which deals with pollution by garbage).
The purposeis aso to be achieved by —

providing an approach to protecting the Territory's marine and
coastal environment from ship-sourced pollutants complementary
to the approach of the Commonwedth and the States of the
Commonwealth;

making provision about the discharge of sewage from ships;

enabling shipping casudlties that are polluting, or threatening to
pollute, coastal waters, to be dealt with; and

Imposing severe penaties on persons who pollute the Territory's
marine and coastal environment in contravention of this Act.

Divison 2 — I nterpretation

I nter pretation

In this Act, unless the contrary intention appears —

"agent”, in relation to aship's owner, has the meaning it hasin section 8;



Marine Pollution Act

"anayst" means a person —
(@  whoisappointed as an analyst under section 11; or

(b) who holds a kind of accreditation that is prescribed in
relation to analysts in the Regulations,

"authorised officer” means a person who is appointed as an authorised
officer under section 51,

"Chief Executive Officer” means the Chief Executive Officer of the
Agency alocated primary responsibility for administration of this
Act under an Administrative Arrangements Order;

"coastal waters' means the coastal waters of the Territory, within the
meaning of the Coastal Waters (Northern Territory Powers) Act
1980 of the Commonweslth, and includes other waters within the
limits of the Territory that are subject to the ebb and flow of the
tide;

"Commonwealth Navigation Act" means the Navigation Act 1912 of the
Commonwealth;

"condition" includes restriction;

"discharge’ means any release, however caused, from a ship of a harmful
substance or effluents containing such substances, and includes any
escape, disposal, spilling, leaking, pumping, emitting or emptying,
but does not include —

(@  dumping within the meaning of the Convention for the
Prevention of Marine Pollution by Dumping of Waste and
Other Matter, done at London on 13 November 1972;

(b)  release of harmful substances directly associated with the
exploration, exploitation and associated off shore processing
of sea-bed mineral and petroleum resources; or

(c0 release of harmful substances for purposes of legitimate
scientific research into pollution abatement or control;

"discharge expenses' means —

(@  the reasonable costs and expenses incurred by the Territory
in—

(1) Investigating a discharge of a pollutant;
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(i)  preventing a discharge or minimising the effects of a
discharge of a pollutant;

(iii)  treating animals and plants affected by a discharge of
apollutant;

(iv)  rehabilitating or restoring the Territory's marine and
coastal environment; or

(v) the exercise by an authorised officer of a power
under Division 7 of Part 10 of thisAct; or

(b)  an amount reasonably paid by the Territory under section 84
or by the Chief Executive Officer under Part 12;

"environment” means land, air, water, organisms and ecosystems and
includes—

(@  thewell-being of humans;

(b)  structures made or modified by humans;

(c)  theamenity values of an area; and

(d)  economic, cultural and social conditions;
"environmental harm" means —

(@  any harmto or adverse effect on the environment; or

(b)  any potential harm (including the risk of harm and future
harm) to or potential adverse effect on the environment,

of any degree or duration;

"executive officer”, of a corporation, means a person who is concerned
with, or takes part in, the corporation's management, whether or not
the person is adirector or the person's position is given the name of
executive officer;

"harmful substance”" has the meaning it hasin Part 4;
"IMQ" means the International Maritime Organization,
"MARPOL" hasthe meaning it hasin section 7;

"master”, in relation to a ship, means the person having lawful command
or charge of the ship, but does not include a person not belonging to
the ship who has lawful conduct of the ship;
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"material environmental harm”" means environmental harm that —

@
()

(©

(d)

isnot trivial or negligible in nature;

consists of an environmental nuisance of a high impact or on
awide scale;

results, or is likely to result, in not more than $50,000 or the
prescribed amount (whichever is greater) being spent in
taking appropriate action to prevent or minimise the
environmental harm or rehabilitate the environment; or

results in actual or potentia loss or damage to the value of
not more than $50,000 or the prescribed amount (whichever
IS greater);

"n mile" means an international nautical mile;

"noxious liquid substance" has the meaning it hasin Part 3;

"obstruct" includes —

@
(b)

assault, threaten, abuse, insult, intimidate or hinder; and

attempt to obstruct;

“occupier”, in relation to a place, includes a person who reasonably
appears to be the occupier, or in charge, of the place;

"oil" means petroleum of any form and includes—

@

(b)
(©

(d)

(€)

(f)

any liquid hydrocarbon mixture occurring naturally in the
earth whether or not treated to render it suitable for
trangportation, including crude oil from which certain
distillate fractions may have been removed or added;

dudge and oil refuse;

any oil used in connection with the propulsion and auxiliary
machinery of the ship in which that oil is carried;

refined products, other than petrochemicals, that are subject
to the provisions of Annex Il of MARPOL;

substances listed in Appendix 1 to Annex Il to MARPOL;
and

amixture with any oil content;
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"ol tanker" means a ship constructed or adapted primarily to carry oil in
bulk inits cargo space and includes—

@

(b)

a ship designed to carry either oil or solid cargoes in bulk;
and

any ship constructed or adapted primarily to carry a cargo of
noxious liquid substances in bulk when it is carrying a cargo
or part cargo of ail in bulk;

"owner", in relation to a ship, means the person who owns the ship,
whether or not the person is registered as the ship's owner and
includes a person —

@

()

Who exercises, or purports to exercise, a power of an owner;
and

who operates the ship or causes or alows the ship to be
operated by someone el se;

"owner", in relation to a seized object, includes the person from whom the
object is seized unless the authorised officer concerned is aware of
its actual owner;

"person in control”, in relation to a ship, includes the person who has, or
reasonably appearsto have, command or charge of the ship;

"place” includes land and premises but does not include a ship;

"pollutant” means any substance which, if introduced into the sea, isliable
to create hazards to human hedth, to harm living resources and
marine life, to damage amenities or to interfere with other
legitimate uses of the sea, and includes any substance subject to
control by MARPOL and sewage;

"premises’ includes—

@

(b)

“public place"

@
(b)
(©

a building or other structure or part of a building or other
structure; and

land where abuilding or other structure is Situated;
means any place that —

the publicis entitled to use;

is open to the public; or

is used by the public,
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whether or not on payment of money;

“related Territory interests’ means the Territory interests directly affected
or threatened by a maritime casualty as defined in section 81 and

includes—

(@  maritime coastal, port or estuarine activities, including, for
example, fishing activities, that are an essential means of
livelihood for persons;

(b)  tourigt attractions; and

(c)  thehedth of Territorians and the wellbeing of the Territory;

"serious environmental harm” means environmental harm that is more
serious than materiad  environmentah harm and includes
environmental harm that —

@

(b)

(©

(d)

is irreversible or otherwise of a high impact or on a wide
scale

damages an aspect of the environment that is of a high
conservation vaue, high cultural value or high community
value or is of special significance;

results or is likely to result in more than $50,000 or the
prescribed amount (whichever is greater) being spent in
taking appropriate action to prevent or minimise the
environmenta harm or rehabilitate the environment; or

results in actual or potentia loss or damage to the value of
more than $50,000 or the prescribed amount (whichever is
greater);

"sewage" has the meaning it hasin Part 5 and includes human wastes,

"sh

ip' —

@

()

means a vessal of any type whatsoever operating in the
marine environment and includes hydrofoil boats, air-
cushion vehicles, submersibles, floating craft and fixed or
floating platforms; and

includes an aircraft when it is on the surface of the water;

"tonnage" means the tonnage of a ship determined in accordance with the
International Convention on Tonnage Measurement of Ships.
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If apendty is specified at the foot of aprovision of this Act to be—

an environmental offence level 1, 2, 3 or 4 — an offence against the
provision is designated to be an environmental offence level 1, 2, 3
or 4, respectively, within the meaning of the Environmental
Offences and Penalties Act; or

a number of penalty units — the penalty is to be determined by
reference to the Penalties Act.

A reference in this Act to the Act is to be taken to include a

reference to the Regulations.

7.

Meaning of "MARPOL"

@

"MARPOL" is the International Convention for the Prevention of

Pollution from Ships, 1973 —

@

()

(©

(2

as corrected by the procésverba of rectification dated
13 June 1978;

as modified and added to by the 1978 Pollution Protocol relating to
the Convention; and

as affected by any amendment made under article16 of the
Convention and accepted by Australia.

If an amendment is made under article 16 of the Convention and

accepted by Australia, the amendment is of no effect for the purposes of this Act
until the Minister gives notice of the amendment in the Gazette.

8.

Meaning of " agent”

@
@

()

)
@

(b)

An"agent" of aship owner isthe person who, for the owner —

makes an arrangement for berthing the ship, or loading or
unloading cargo on or from the ship, in the Territory; or

makes an arrangement for the ship to load bunkers or stores in the
Territory.

The person remains the ship owner's agent until —

the person, or the ship owner, gives the Chief Executive Officer
written notice that the person is no longer the ship's agent;

someone else in the Territory is appointed by the ship owner as
agent; or
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(c)  theshipisoutside coastal waters.

(3)  If subsection (2)(a) and (b) do not apply, the person again becomes
the ship owner's agent when the ship returnsto coastal waters.

0. Dischar ge outside coastal water sthat enters coastal waters

(1) Thedischarge of a pollutant, whether or not in packaged form, that
happens outside coastal waters is taken to be a discharge into coastal waters under
this Act if the discharged pollutant enters coastal waters.

(2) The discharge is taken to happen when the discharged pollutant
enters coastal waters.

Divison 3 — Administration
10.  Delegation by CEO

(1) The Chief Executive Officer may, in writing, delegate to a person,
including the person from time to time holding, acting in or performing the duties
of an office, designation or position, any of his or her powers and functions under
this Act, other than this power of delegation.

(2) A power or function delegated under this section, when exercised
or performed by the delegate, is to be taken to have been exercised or performed
by the Chief Executive Officer.

(3) A deegation under this section does not prevent the exercise of a
power or the performance of afunction by the Chief Executive Officer.

11.  Appointment of analysts

The Chief Executive Officer may appoint a person who, in his or her
opinion, isappropriately qualified, to be an anayst.

12.  Protection from liability

A person exercising a power or performing afunction or duty conferred or
imposed on him or her by or under this Act or an instrument of a legidative or
administrative character under this Act does not render the Territory or himself or
herself liable in respect of any matter or thing done if the matter or thing was
donein good faith for the purposes of this Act.

PART 2—PREVENTION OF POLLUTION BY OIL
13.  Part giveseffect to Annex | to MARPOL

The purpose of this Part is to give effect to relevant provisions of Annex |
to MARPOL.
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14.  Dischargeof ail into coastal water s prohibited

(1) A ship'sowner and a ship's master must not intentionally cause or
permit the discharge of oil from aship into coastal watersif —

(@  seriousenvironmenta harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 1.

(2) A ship's owner and a ship's master must not cause or permit the
discharge of il from aship into coastal watersif —

(@  seriousenvironmenta harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 2.

(3) A ship'sowner and a ship's master must not intentionally cause or
permit the discharge of oil from aship into coastal watersif —

(@  materia environmental harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 2.

(4) A ship's owner and a ship's master must not cause or permit the
discharge of il from aship into coastal watersif —

(@  materia environmental harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 3.

(5) A ship's owner and a ship's master must ensure that oil is not
discharged from the ship into coastal waters.

Penalty: environmental offence level 4.

10
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(6) Anoffence against subsection (5) isaregulatory offence.
15. Defences

(1) Each of the following is a defence to a prosecution for an offence
against section 14:

(@  the discharge was necessary for the purpose of securing the safety
of aship or saving life at sea;

(b)  thedischarge of a substance containing oil was made in an attempt
to minimise the damage from pollution arising from a specific
pollution incident and was approved by an authorised officer;

(c)  the discharge was authorised by an authorised officer for training
pUrpoSEsS.

(2) Itisadefenceto aprosecution for an offence against section 14 if —

(@  thedischarge resulted from damage, other than intentional damage,
to the ship or its equipment;

(b)  there wasin place a system of adequate and regular inspection and
maintenance of the ship or equipment so as to prevent as far asis
reasonably practicable the discharge of ail as aresult of damage to
the ship or equipment;

(c)  the damage was not such as should reasonably be expected to have
been detected and repaired in the course of carrying out the
ingpection and maintenance; and

(d)  all reasonable precautions were taken after the damage happened or
the discharge was discovered to prevent or minimise the discharge
of theail.

(3) For the purposes of subsection (2)(a), damage to a ship or its

equipment is intentional damage only if the damage arose in circumstances in
which the ship's owner or master —

@
(b)

acted with intent to cause damage; or

acted recklessly and with knowledge that damage would probably
result.

16. Certain dischargespermissible

The Regulations may declare that section 14 does not apply in relation to a
discharge of ail.

11
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17.  Shipboard ail pollution emergency plan
(1)  Theowner and the master of —
(@  anoail tanker with a gross tonnage of 150 tons or more; or

(b)  aship, other than an oil tanker, with a gross tonnage of 400 tons or
more,

must ensure that there is an approved shipboard oil pollution emergency plan on
board the ship.

Penalty: 1,000 penalty units.

(2)  Inthis section, "approved shipboard oil pollution emergency plan”
means a shipboard oil pollution emergency plan approved by the Chief Executive
Officer or an Administration within the meaning of MARPOL.

PART 3—PREVENTION OF POLLUTION BY NOXIOUSLIQUID
SUBSTANCESIN BULK

18.  Part giveseffect to Annex |1 to MARPOL

The purpose of this Part is to give effect to relevant provisions of Annex |1
to MARPOL.

19.  Application of Part

This Part appliesto al ships carrying noxious liquid substances in bulk.
20.  Definitions

In this Part —

"mixture” includes ballast water, tank washings and bilge and other
residues,

"liquid substance” is a substance having a vapour pressure not exceeding
2.8 kp/lcm ? at atemperature of 37.8° C;

"noxious liquid substance" includes—

(@  aliquid substance categorised in Annex Il to MARPOL asa
category A, B, C or D substance; and

(b)  amixture containing anoxious liquid substance.

12
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21.  Discharge of noxiousliquid substancesinto coastal water s prohibited

(1) A ship'sowner and a ship's master must not intentionally cause or
permit the discharge of a noxious liquid substance from the ship into coastal
watersif —

(@  seriousenvironmenta harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 1.

(2) A ship's owner and a ship's master must not cause or permit the
discharge of anoxious liquid substance from the ship into coastal watersif —

(@  seriousenvironmenta harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 2.

(3) A ship'sowner and a ship's master must not intentionally cause or
permit the discharge of a noxious liquid substance from the ship into coastal
watersif —

(@  materia environmental harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 2.

(4) A ship's owner and a ship's master must not cause or permit the
discharge of anoxious liquid substance from the ship into coastal watersif —

(@  materia environmental harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 3.

(5) A ship's owner and a ship's master must ensure that a noxious
liquid substance is not discharged from the ship into coastal waters.

Penalty: environmental offence level 4.

13
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(6) Anoffence against subsection (5) isaregulatory offence.
22. Defences

(1) Each of the following is a defence to a prosecution for an offence
against section 21.

(@  the discharge was necessary for the purpose of securing the safety
of aship or saving life at sea;

(b)  the discharge was for the purpose of combating specific pollution
incidents to minimise the damage from pollution and was approved
by an authorised officer.

(2) Itisadefenceto aprosecution for an offence against section 21 if —

(@  thedischarge resulted from damage, other than intentional damage,
to the ship or its equipment;

(b) therewasin place a system of adequate and regular inspection and
maintenance of the ship or equipment so as to prevent as far asis
reasonably practicable the discharge of noxious liquid substances as
aresult of damage to the ship or equipment;

(c)  the damage was not such as should reasonably be expected to have
been detected and repaired in the course of carrying out the
Ingpection and maintenance; and

(d)  dl reasonable precautions were taken after the damage happened or
the discharge was discovered to prevent or minimise the discharge
of the noxious liquid substance.

(3)  For the purposes of subsection (2)(a), damage to a ship or its

equipment is taken to be intentiona damage only if the damage arose in
circumstances in which the ship's owner or master —

@
(b)

acted with intent to cause damage; or

acted recklessly and with knowledge that damage would probably
result.

23.  Certain discharges permissible

The Regulations may declare that section 21 does not apply in relationto a
discharge of a noxious liquid substance.

14
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24.  Certain noxiousliquid substancesto be treated as oil

(1) The Regulations may prescribe a noxious liquid substance that is
categorised in Annex |1 to MARPOL as acategory C or D substance as an ail-like
substance (the "prescribed oil-like substance) that may be carried on an ail
tanker if the conditions prescribed under the Regulations are satisfied.

(2)  The Regulations may only prescribe a category C or D substance
identified by the IMO as an oil-like substance.

(3) If aprescribed oil-like substance is carried on an oil tanker, Part 2
appliesto the substance asif the substance were ail.

(4)  Theowner and the master of an oil tanker carrying a prescribed oil-
like substance must ensure that the oil tanker complies with and does not
contravene the conditions prescribed in relation to the substance under the
Regulations.

Penalty: 500 penalty units.

PART 4-PREVENTION OF POLLUTION BY PACKAGED HARMFUL
SUBSTANCES

25. Part giveseffect to Annex |1l to MARPOL

The purpose of this Part is to give effect to relevant provisions of Annex
1l to MARPOL.

26. Interpretation
(1) InthisPart—

"harmful substance" means those substances that are identified as marine
pollutants in the International Maritime Dangerous Goods Code;

“International Maritime Dangerous Goods Code" means the Code adopted
by the International Maritime Organisation by resolution A.716(17)
as amended from time to time;

“jettisoning” includes leakage and accidental discharge or loss overboard;

"packaged form" means a form of containment specified for harmful
substances in the International Maritime Dangerous Goods Code.

(20  An amendment to the International Maritime Dangerous Goods
Code is of no effect until the Minister has published in the Gazette a notice that
the particular amendment is to be taken to be part of the Code.

15
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(3 The Minister may publish in the Gazette a notice that an
amendment to the International Maritime Dangerous Goods Code is to be taken
to be part of the Code for the purposes of this Act.

27.  Jettisoning of harmful substancesinto coastal water s prohibited

(1) A ship'sowner and a ship's master must not intentionally cause or
permit the jettisoning from the ship into coastal waters of a harmful substance
carried as cargo in packaged form if —

(@  seriousenvironmenta harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the jettisoning.

Penalty: environmental offence level 1.

(2) A ship's owner and a ship's master must not cause or permit the
jettisoning from the ship into coastal waters of a harmful substance carried as
cargo in packaged form if —

(@  seriousenvironmental harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the jettisoning.

Penalty: environmental offence level 2.

(3) A ship'sowner and a ship's master must not intentionally cause or
permit the jettisoning from the ship into coastal waters of a harmful substance
carried as cargo in packaged form if —

(@  materia environmenta harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the jettisoning.

Penalty: environmental offence level 2.

(4) A ship's owner and a ship's master must not cause or permit the
jettisoning from the ship into coastal waters of a harmful substance carried as
cargo in packaged form if —

(@  materia environmental harm results; and
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(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the jettisoning.

Penalty: environmental offence level 3.

(5) A ship's owner and a ship's master must ensure that a harmful
substance carried as cargo in packaged form is not jettisoned from the ship into
coastal waters.

Penalty: environmental offence level 4.
(6) Anoffenceagainst subsection (5) isaregulatory offence.
28. Defences

The following are defences to a prosecution for an offence against
section 27:

(@  thejettisoning was made for the purpose of securing the safety of a
ship or saving life at seg;

(b) if the jettisoning was the washing of leakages overboard — the
jettisoning in accordance with procedures prescribed by the
Regulations would have impaired the safety of the ship or persons
on board the ship.

29. Certain discharges permissible

The Regulations may declare that section 27 does not apply in relation to a
the jettisoning from a ship into coastal waters of a harmful substance carried as
cargo in packaged form.

PART 5—PREVENTION OF POLLUTION BY SEWAGE
30. Definitions
In this Part —
"commencement” means the commencement of Part 1,
"existing ship" means a ship other than anew ship;

"holding tank" means a container or receptacle on a ship designed and
constructed to receive waste from atoilet on the ship and keep the
waste for disposal;

"large ship" meansaship —

(@  of 400 tons gross tonnage and above;
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(b)  of less than 400 tons gross tonnage that is certified to carry
more than 15 persons; or

(c)  that does not have a measured gross tonnage and is certified
to carry more than 15 persons,

"new ship" meansaship —
(@  forwhich abuilding contract is placed;
(b) if thereisno building contract —the keel of whichislaid;

(c) if there is no building contract and no keel is laid — for
which hull construction has sarted on or after the
commencement; or

(d)  that is under construction but the delivery for which is at
least 3 years after the commencement;

"sengitivity zone' means an area of coastal waters prescribed by the
Regulations to be a sengtivity zone;

"sawage”" means —

(@  drainage and other wastes from any form of toilets, urinals,
and WC scuppers,

(b)  drainage from medical premises (such as a dispensary or a
sick bay) viawash basins, wash tubs and scuppers located in
medical premises;

(c)  drainage from spaces containing living animals; or

(d)  other waste waters when mixed with the drainages referred
to in paragraphs (@) to (c) (inclusive);

"small ship" means a ship that is not alarge ship;
"toilet" includes urinal.
31. Discharge of sewage from shipsinto coastal waters prohibited

(1) The owner and the master of a large ship, or a smal ship in a
sengitivity zone, must not intentionally cause or permit the discharge of sewage
from the ship into coastal watersif —

(@  seriousenvironmental harm results; and
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(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 1.

(20 The owner and the master of a large ship, or a small ship in a
sengitivity zone, must not cause or permit the discharge of sewage from the ship
into coastal watersif —

(@  seriousenvironmenta harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 2.

(3) The owner and the master of a large ship, or a smal ship in a
sengitivity zone, must not intentionally cause or permit the discharge of sewage
from the ship into coastal watersif —

(@  materia environmenta harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 2.

(4)  The owner and the master of a large ship, or a smal ship in a
sengitivity zone, must not cause or permit the discharge of sewage from the ship
into coastdl watersif —

(@  materia environmenta harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 3.

(5) The owner and the master of a large ship, or a small ship in a
sensitivity zone, must ensure that sewage is not discharged from the ship into
coastal waters.

Penalty: environmental offence level 4.

(6) Anoffence against subsection (5) isaregulatory offence.
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32. Defences
(1) Itisadefenceto aprosecution for an offence against section 31 if —

(@  thedischarge resulted from damage, other than intentional damage,
to the ship or its equipment;

(b)  there wasin place a system of adequate and regular inspection and
maintenance of the ship or equipment so as to prevent as far asis
reasonably practicable the discharge of sewage as a result of
damage to the ship or equipment;

(c)  the damage was not such as should reasonably be expected to have
been detected and repaired in the course of carrying out the
Inspection and maintenance; and

(d)  dl reasonable precautions were taken after the damage happened or
the discharge was discovered to prevent or minimise the discharge
of the sewage.

(2) For the purposes of subsection (1)(a), damage to a ship or its
equipment is intentional damage only if the damage arose in circumstances in
which the ship's owner or master —

(@  acted withintent to cause damage; or

(b)  acted recklessly and with knowledge that damage would probably
result.

33. Certain discharges permissble

The Regulations may declare that section 31 does not apply in relation to a
discharge of sewage.

34.  Shipsto have holding tanks

(1)  Theowner of anew ship, other than a small ship, must ensure that
the ship isfitted with atoilet and a holding tank connected to the toilet.

Penalty: 500 penalty units.

(2)  Theowner of an existing ship, other than a small ship, must ensure
that the ship isfitted with atoilet and a holding tank connected to the toilet.

Penalty: 500 penalty units.

(3) It is a defence to a charge of committing an offence against
subsection (2) if the ship was, before the offence occurred, exempted from the
application of that subsection.
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(4)  Anexisting ship may be exempted from subsection (2) if the ship's
owner produces to the Chief Executive Officer a certificate, from a ship designer,
ship builder or marine surveyor, certifying that the ship —

(@ isunsuitableto befitted with a holding tank; or

(b) isfitted with a sewage treatment plant or other device approved by
the Chief Executive Officer and the plant or device is fitted in a
manner approved by the Chief Executive Officer.

(5) The Regulations may prescribe the grounds for certifying that a
ship is unsuitable to be fitted with a holding tank.

35.  Other laws may also apply

This Part does not limit another law imposing more stringent requirements
about the discharge of sewage into coastal waters.

PART 6 —PREVENTION OF POLLUTION BY GARBAGE
36. Part giveseffect to Annex Vto MARPOL

The purpose of this Part isto give effect to relevant provisions of Annex V
to MARPOL.

37. Definition
In this Part —

"garbage’ means all kinds of victual, domestic and operational waste
(other than fresh fish and parts of fish), generated during the normal
operation of the ship and liable to be disposed of continuoudy or
periodically, and includes plastics but does not include those
substances that are defined or listed in Annexes to MARPOL other
than Annex V.

38. Digposal of garbageinto coastal water s prohibited

(1) A ship'sowner and a ship's master must not intentionally cause or
permit the discharge of garbage from the ship into coastal watersif —

(@  seriousenvironmental harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 1.
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(2) A ship's owner and a ship's master must not cause or permit the
discharge of garbage from the ship into coastal watersif —

(@  seriousenvironmental harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 2.

(3) A ship'sowner and a ship's master must not intentionally cause or
permit the discharge of garbage from the ship into coastal watersif —

(@  materia environmental harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 2.

(4) A ship's owner and a ship's master must not cause or permit the
discharge of garbage from the ship into coastal waters, if —

(@  materia environmental harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 3.

(5) A ship'sowner and a ship's master must ensure that garbage is not
discharged from the ship into coastal waters.

Penalty: environmental offence level 4.
(6) Anoffence against subsection (5) isaregulatory offence.
39. Defences

Each of the following is a defence to a prosecution for an offence against
section 38:

(@  thedisposal was made for the purpose of securing the safety of the
ship and the persons on board the ship or saving life at sea;
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(b)  the disposal happened because of damage to the ship or its
equipment and all reasonable precautions were taken before and
after the damage happened to prevent or minimise the disposal;

(c)  thedisposal was the accidental loss at sea of a synthetic fishing net,
or synthetic material used in the repair of a synthetic fishing net,
and all reasonable precautions were taken to prevent the | oss.

40. Certain disposals permissible

The Regulations may declare that section 38 does not apply in relation to a
discharge.

41. Waste management plans, garbagerecord book, signage

(1)  Theowner, and the master, of a ship that is 12 m or more in length
must ensure that the ship displays the prescribed placards setting out the garbage
disposal requirements of MARPOL.

Penalty: 50 penalty units.

(2) The owner, and the master, of a ship with a gross tonnage of 400
tons or more, or of a ship certified to carry 15 or more persons, must —

(@ develop a waste management plan in accordance with the
Regulations;

() handle garbage under and in accordance with the waste
management plan; and

(c)  ensure that the ship is fitted with equipment enabling the waste
management plan to be complied with.

Penalty: 500 penalty units.
(3)  Theowner, and the master, of —
(@  ashipwith agrosstonnage of 400 tons or more; or

(b)  aship certified to carry 15 or more persons that is engaged on an
international voyage,

must ensure that a garbage record book is maintained on the ship.
Penalty: 500 penalty units.

(4)  Anoffence against subsection (1), (2) or (3) isaregulatory offence.
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PART 7—PREVENTION OF POLLUTION DURING TRANSFER
OPERATIONS

42. Definitions
In this Part —

"noxious liquid substance" has the meaning it has in Part 3 and includes a
mixture containing anoxious liquid substance;

"transfer apparatus’, for a ship, means apparatus used in the transfer of a
pollutant between a ship and another ship or place;

"transfer operation”, for a ship, means any operation involved in preparing
for, starting, carrying on, or finishing, atransfer of a pollutant —

(@  from the ship to another ship or from another ship to the
ship; or

(b) fromashipto aplace or from aplaceto aship.
43.  Discharge of pollutant into coastal water s prohibited

(1) A ship'sowner and a ship's master must not intentionally cause or
permit the discharge of a pollutant from the ship into coastal waters during a
transfer operation if —

(@  seriousenvironmenta harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 1.

(2) A ship's owner and a ship's master must not cause or permit the
discharge of a pollutant from the ship into coasta waters during a transfer
operation if —

(@  seriousenvironmenta harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 2.
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(3) A ship'sowner and a ship's master must not intentionally cause or
permit the discharge of a pollutant from the ship into coastal waters during a
transfer operation if —

(@  materia environmental harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 2.

(4) A ship's owner and a ship's master must not cause or permit the
discharge of a pollutant from the ship into coasta waters during a transfer
operation if —

(@  materia environmental harm results; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the discharge.

Penalty: environmental offence level 3.

(5) A ship's owner and a ship's master must ensure that a pollutant is
not discharged from the ship into coastal waters during atransfer operation.

Penalty: environmental offence level 4.
(6) Anoffenceagainst subsection (5) isaregulatory offence.
44.  Defences

Each of the following is a defence to a prosecution for an offence against
section 43:

(@  the discharge happened because of operator error by someone not
under the master's direction and the master took all reasonable
precautions after the discharge happened or was discovered to
minimise the discharge;

(b)  the discharge happened because of afault in transfer apparatus not
operated at the master's direction and the master took all reasonable
precautions after the discharge happened or was discovered to
prevent or minimise the discharge;
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(c)  the discharge happened because of a fault in transfer apparatus
brought onto the ship and operated at the master's direction if —

0] the master took all reasonable steps to ensure that the
apparatus was in good working order immediately before
the transfer operation started; and

(i) the master took al reasonable precautions after the
discharge happened or was discovered to prevent or
minimise the discharge;

(d) a defence available under another Part for a discharge of the
relevant pollutant.

45. Redtrictionson transfer operationsat night

(1) A ship's owner and a ship's master must ensure that a transfer
operation in relation to the ship is not conducted between sunset and sunrise
unless an authorised officer —

(@  hasbeen given notice of the operation; and
(b)  hasgiven written approval for it.
Penalty: environmental offence level 2.

(2)  Despite subsection (1), an authorised officer may give a generd
approval under subsection (1) for transfer operations to be carried out at a place
where transfers are frequently and regularly carried out.

(3) Theapprova may —
(@ begivenfor aperiod stated in the notice; and
(b)  besubject to the conditions the authorised officer thinksfit.

(4) If an gpproval is given under this section in relation to a ship, the
ship's owner and the ship's master must ensure that a transfer operation in relation
to the ship is conducted in accordance with the conditions of the approval.

Penalty: 1,000 penalty units.
46.  Liability if morethan one ship
If —

(@  adischarge happens from 2 or more ships in relation to a transfer
operation involving oil or noxious liquid substances in bulk; and
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(b) itisnot reasonably practicable to identify the oil or noxious liquid
substance that has discharged from a particular ship,

all of the oil or noxious liquid substance discharged is taken, for the purposes of
this Part and sections 85, 86, 88 and 94 to have been discharged from each of the
ships.

47.  Keeping of recordsabout transfer

(1) A ship'sowner, aship's master or the occupier of a place to or from
which a pollutant is transferred must keep the records he or she is required to
keep under the Regulations.

Penalty: 500 penalty units.

(2) If an event required under the Regulations to be recorded by a
ship's owner or master or the occupier of a place to or from which a pollutant is
transferred occurs, he or she must, without delay, record the event in the way
prescribed under the Regulations.

Penalty: 500 penalty units.
PART 8 —FACILITIESFOR COLLECTING WASTE ETC.
48. CEO may arrangefor provision of reception facilities

The Chief Executive Officer may provide, join with someone else in
providing or arrange for the provison of reception facilities for residues,
including but not limited to oil, noxious liquid substances, sewage and garbage.

49. CEO may direct person to providereception facilities

(1)  TheChief Executive Officer may give anotice under subsection (2)
to the owner or occupier of —

(@ aport or terminal; or
(b)  anestablishment at which shipsare—

(1) repaired or other work is performed on ships, if the repair or
work involves the disposal of oily mixtures, mixtures
containing noxious liquid substances, oil residues, residues
of noxious liquid substances or sewage; or

(i)  berthed, docked or otherwise at the establishment.
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(2) A notice may direct an owner or occupier of a port, terminal or
establishment to —

(@  provide facilities for the reception or disposal of residues by ships
berthed, docked or otherwise at the port, terminal or establishment;

(b)  maintain thefacilitiesin good order and condition; and

(0 make the facilities available to enable ships to dispose of the
residues.

(3) A notice under subsection (2) —

(@  may dtate a time within which a direction is to be complied with;
and

(b)  istobesigned by the Chief Executive Officer.

(4 An owner or occupier must comply with a notice under
subsection (2).

Penalty: 5,000 penalty units.

(5) If acourt is satisfied on finding a person guilty of an offence
against subsection (4) that the person continued to contravene, or to fail to comply
with, the provision after the date when he or she was notified of the alleged
offence, the Court may, in addition to the penalty specified for the offence,
impose a further pendty in respect of each day during which the offence
continued to be committed after the first day on which it was committed not
exceeding $1,500 for each day during which the offence continues.

(6) An owner's or occupier's obligation to comply with a notice under
subsection (2) continues until the direction given by the notice is complied with
even though, in a particular case, the notice specifies atime by which compliance
isrequired and the time has passed.

(7) A charge against an owner or occupier for a contravention of
subsection (4) continuing after a finding of guilt may state the date of the last
finding of guilt and the day or period during which the contravention continued.

(8 Inthissection—
"residues’ include oil, noxious liquid substances, sewage and garbage;

“termina” includes an oil depot, oil installation and any other place used
for the loading or unloading in bulk of oil or noxious liquid
substances.
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PART 9—REPORTING OF DISCHARGESETC.
50. Dutytoreport certain incidents

(1) A ship's master must, without delay, notify an authorised officer of
areportable incident in the way prescribed in the Regulations.

Penalty: 1,000 penalty units.

(2) If the ship's master cannot comply with subsection (1), the ship's
owner or the owner's agent must notify, without delay, an authorised officer of the
reportable incident in the way prescribed in the Regulations, unless the owner or
owner's agent has a reasonable excuse.

Penalty: 1,000 penalty units.

(3) A ship's master, ship's owner or owner's agent who has notified an
authorised officer of the reportable incident must within the time prescribed in the
Regulations give areport in aform approved by the Chief Executive Officer to an
authorised officer about the incident if asked to do so by an authorised officer.

Penalty: 1,000 penalty units.

(4) A notice given under subsection (1) or (2) or a report given under
subsection (3) may not, without the consent of the person charged, be admitted in
evidence in a prosecution for an offence against section 14, 21, 27, 31, 34, 38 or
43.

(5) Inthissection—
“reportable incident” means—

(@ adischarge or probable discharge from a ship of oil or a
noxious liquid substance; or

(b) the jettisoning from a ship of a harmful substance that is
carried in packaged form,

if the discharge or jettisoning occurs while the ship is in coastal
waters, but does not include a discharge that is prescribed in the
Regulations to be exempted from this definition.
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PART 10-ENFORCEMENT
Division 1 — Appointment of authorised officers
51.  Appointment of authorised officers

(1)  The Chief Executive Officer may appoint as an authorised officer a
person who in the opinion of the Chief Executive Officer has the necessary
experience or expertise.

(2)  Anauthorised officer may be appointed for a term specified in the
instrument of appointment.

(3)  Anauthorised officer holds office on the conditions specified in the
instrument of appointment.

(4)  An authorised officer may resign by signed notice of resignation
given to the Chief Executive Officer.

52.  ldentity cards

(1) The Chief Executive Officer must give each authorised officer an
identity card.

(2) Theidentity card isto—

(@  contain arecent photograph of the authorised officer;
(b)  besigned by the authorised officer; and

(©)  include an expiry date.

(3) A person who ceases to be an authorised officer must return the
identity card to the Chief Executive Officer within 21 days after the person ceases
to be an authorised officer, unless the person has a reasonable excuse.

Penalty: 100 penalty units.

Divison 2 — Powers and functions of authorised officers generally
53.  Functionsof authorised officers

An authorised officer has the following functions:

(@  toinvestigate discharges prohibited by this Act;

(b)  to monitor compliance with this Act;

(c)  tomonitor transfer operations;
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(d to examine ships using coastal waters, so as to minimise
discharges;

(e)  to take action to remove a pollutant discharged into coastal waters
or mitigate its effect on the Territory's marine and coasta
environment.

54.  Authorised officers subject to directionsfrom CEO

An authorised officer is subject to the directions of the Chief Executive
Officer in exercising the powers of an authorised officer.

55.  Limitation on powers of authorised officer
(1)  Thepowers of an authorised officer may be limited —
(@  under the Regulations,
(b) by acondition of hisor her appointment; or

(c) by notice of the Chief Executive Officer given to the authorised
officer.

(2)  Notice under subsection (1)(c) may be given oraly but must be
confirmed in writing as soon as practicable.

56.  Production or display of authorised officer'sidentity card
(1) Before performing afunction or exercising a power in relation to —
(@ aperson;or
(b) land, avehicle, ship or premises,
the authorised officer must produce his or her identity card to —
(c)  theperson; or
(d)  aperson apparently in charge of the land, vehicle, ship or premises,
asthe case may be, if the person requeststo view the card.
(2)  If arequest ismadeto view the authorised officer's card —
(@ theauthorised officer; and

(b)  aperson authorised by the officer under section 62(1)(h),
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Is not entitled to perform a function or exercise a power in relation to the person,
land, vehicle or premises until the card is produced to the person making the
request.

Division 3—Boarding of shipsand entry of places
57.  Boarding of ships

(1)  An authorised officer may board a ship a any time to find out
whether this Act isbeing or has been complied with.

(2)  An authorised officer may also board a ship at any time if the
officer has reasonable grounds for suspecting that —

(@  theshipisbeing, or has been, used in the commission of an offence
against thisAct; or

(b)  the ship, or a document or other object in or on the ship, may
provide evidence of the commission of an offence against this Act.

(3) However, an authorised officer must not board a ship if to do so
would put the ship, or someone on the ship, at risk from damage or injury.

(4) If the ship is moving or about to move, the authorised officer may
signal the person in command of the ship or, if no person isin command of the
ship, the person in control of the ship, to stop the ship or not to moveit.

(5) Toenablethe ship to be boarded, the authorised officer may —
(@  act with any necessary and reasonable help and force; and

(b)  require the person in control of the ship to give reasonable help to
the officer.

(6) A person must obey asignal under subsection (4), unless the person
has a reasonable excuse.

Penalty: 500 penalty units.

(7) A person must comply with a requirement under subsection (5)(b),
unless the person has a reasonabl e excuse.

Penalty: 500 penalty units.

(80 Without limiting subsection (6), it is a reasonable excuse for a
person to disobey a signal under subsection (4) if —

(@  the person reasonably believes that to obey the signal immediately
would put the ship, or someone on the ship, at risk from damage or
injury; and
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(b)  the person obeys the signal as soon as it is practicable to obey the
signal.

58. Entry to place by authorised officers

Subject to section 59, an authorised officer may for the purposes of this
Act enter aplace at any time.

59. Residential premises may only be entered with consent or warrant

An authorised officer must not enter residentia premises at a place
except —

(@  with the consent of the owner or occupier of the premises; or
(b)  under awarrant issued under section 61.
60. Consenttoentry toresdential premises

(1) Before seeking the consent of an occupier of residential premisesto
an authorised officer entering the place under this Part, the authorised officer
must inform the occupier —

(@  of the purpose of the entry;

(b)  that anything found and seized may be used in evidence in court;
and

(c)  that the occupier isnot required to consent.

(2)  The power of entry given to an authorised officer under this section
is in addition to the powers of entry given to an authorised officer under other
provisions of this Act.

61. Warrant toenter resdential premises

(1) A Justice who is satisfied, on the application of an authorised
officer, that there is reasonable cause to permit the officer to enter residentia
premises at a place with aview to exercising a power under this Act, may issue a
warrant in relation to the premises directed to the authorised officer.

(2) A warrant issued under subsection (1) is, for a period of one month
from itsissue, sufficient authority —

(@ to the authorised officer to whom it is directed and a person
authorised under section 62(1)(h) to enter the residential premises
specified in the warrant; and
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(b)  to that authorised officer and that person to exercise in respect of
the residential premises specified in the warrant powers under this
Act.

(3) If itisimpracticablefor an authorised officer to apply in personto a
Justice for awarrant under subsection (1) —

(@  theofficer may make the application to a Justice by telephone; and
(b)  the Justice may issue the warrant on that application.
(4)  If adustice issues awarrant under subsection (3) —

(@  the Justice is to complete and sign the warrant, inform the
authorised officer by telephone of its terms and record on the
warrant the Justice's reasons for issuing it; and

(b)  theauthorised officer must —

0] complete in duplicate a form of warrant in the terms
provided by the Justice;

(i)  write on it the name of the Justice and the date and time of
itsissue; and

(iii)  forward one of the copies to the Justice.

(5)  On receaiving the copy referred to in subsection (4)(b), the Justice
must —

(@  compareit with the warrant signed by the Justice; and

(b) if satisfied that they are in substance identical, note this on the
warrant and forward both the warrant and the copy to the Chief
Executive Officer.

(6) A form of warrant prepared by an authorised officer under
subsection (4)(b) has, if it is in substance identical with the terms of the warrant
signed by the Justice, the same authority as that of a Justice's warrant issued under
subsection (1).

Division 4 — Search, seizure etc.
62. Authorised officer's general powersfor shipsand places

(1)  Anauthorised officer who boards a ship or enters a place under this
Part (including residential premises at a place or a place used only for living
quarters on a ship) may —

(@  search apart of the ship or place;
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ingpect, examine, test, measure, photograph or film anything in or
on the ship or place or require an object to be tested or measured;

take samples of a pollutant, substance or object in or on the ship or
place;

record, measure, test or analyse the release of a pollutant into
coastal waters from the ship;

copy adocument in or on the ship or place;

take onto or into the ship or place any persons, equipment and
materials the authorised officer reasonably requires for exercising a
power under this Act;

install or maintain equipment and materias in or on the ship or
place that the authorised officer reasonably requires for a
monitoring program for the release of pollutants into coastal waters
from the ship;

require the ship's master, a person in or on the ship or an occupier
of the place, to give the authorised officer reasonable help for the
exercise of the powers specified in paragraphs (a) to (g) (inclusive);
or

for a ship — by written notice given to the person in control of the
ship, require the person —

0] to bring the ship to a stated place; and

(i)  toremainin control of the ship at the place for a reasonable
time,

to enable the officer to exercise the powers referred to in
paragraphs (a) to (g) (inclusive).

If, for any reason, it is not practicable to make a requirement under

subsection (1)(j) by written notice, the requirement may be made oraly and
confirmed by written notice as soon as practicable.

3

An authorised officer must not enter a part of a ship that is used

only as aliving area, or exercise powers under subsection (1)(a) to (g) (inclusive)
in relation to the part, unless the authorised officer is accompanied by the master
or other person in control of the ship.

(4)

Subsection (3) does not apply if the master or other person is

unavailable or unwilling to accompany the authorised officer or the authorised
officer is unable for another reason to comply with the subsection.
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63. Power to seize objects

(1)  Anauthorised officer who under this Part boards a ship or enters a
place, including a place on a ship used only as a living area or residential
premises at a place, may seize an object in or on the ship or place if the officer
believes, on reasonable grounds —

(@  theobjectisevidence of an offence againgt this Act; and
(b) theseizureisnecessary to prevent the object being —

(1) concealed, lost or destroyed; or

(i)  used to commit, continue or repeat the offence.
(2) Having seized an object, an authorised officer may —

(@  remove the object from the place where it was seized to another
place; or

(b) leave the object at the place where it was seized but restrict access
to the object.

(3)  If an authorised officer restricts access to a seized object, a person
must not tamper with the object without the approva of the Chief Executive
Officer.

Penalty: 500 penalty units.
64. Procedure after seizure of evidence
(1)  Thissection does not apply to a ship detained under section 65.

(2) As soon as practicable after an object is seized by an authorised
officer under this Part, the officer must give a receipt for it to the person from
whom it was seized.

(3) The receipt must describe generally each object seized and its
condition.

(4 If, for any reason, it is not practicable to comply with
subsection (2), the officer must leave the receipt a the place of seizure in a
reasonably secure way and in a conspicuous position.

(5)  Subsection (2) does not apply if —

(@  theobject is unattended when seized;

(b)  theobject'sowner isunknown; and
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(c)  the owner cannot be found after reasonable inquiries (given the
object's value) have been made.

(6) Until aseized object is returned or otherwise finally dealt with, an
authorised officer must alow a person who would be entitled to a seized object if
it were not in the officer's possession —

(@ toinspectit; and

(b) if itisadocument —to make copiesof it.

(7)  Theofficer must return a seized object to the person at the end of —
(@ 6 months, or

(b) if a prosecution for an offence involving it is started within
6 months — the prosecution for the offence and an appedl, if any, in
relation to the offence.

(8) Despite subsection (7), the officer must return the seized object to
the person immediately the officer is no longer satisfied it is necessary to retain it
as evidence.

(99 However, the officer need not return the seized object if the officer
believes, on reasonable grounds, it is necessary to retain it to prevent its use in
committing an offence.

Division 5— Detaining of ships
65. Power todetain ship

(1) An authorised officer may detain a ship if the officer has clear
grounds for believing an offence against section 14, 21, 27, 31, 38 or 43 has
occurred because of acts or omissionsin relation to the ship in coastal waters.

(2)  The authorised officer may, after detaining a ship, order the ship's
master to move the ship to a stated place that it is reasonable to moveit to.

(3) The ship's master must comply with the order, unless the master
has a reasonabl e excuse.

Penalty: 1,000 penalty units.

(4) The authorised officer may, acting with any necessary and
reasonable help and force, escort the ship to the place.
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(5) If, before the ship is released from detention, the ship leaves the
place, the ship's owner and master each commit an offence, unless there was a
reasonable excuse for the ship leaving the place.

Penalty: 1,000 penalty units.
66. Procedure after detention of ship

As soon as practicable after a ship is detained by an authorised officer
under section 65, the officer must give to the ship's master a notice in a form
approved by the Chief Executive Officer sating that the ship —

(@  isdetained; and

(b) may be released on giving the security in the manner and form,
determined or to be determined by the Chief Executive Officer
under section 86.

Division 6 — Power to require information to be given
67. Power torequire nameand address

(1) An authorised officer may require a person to state the person's
name and address if the officer —

(@  findsthe person committing an offence against this Act; or

(b)  finds the person in circumstances that lead, or has information that
leads, the officer to suspect on reasonable grounds the person has
just committed an offence against this Act.

(20  When making the requirement, the authorised officer must warn the
person it is an offence to fail to state the person's name and address unless the
person has a reasonabl e excuse.

(3)  The authorised officer may require the person to give evidence of
the correctness of the person's name or address if the officer suspects on
reasonable grounds that the stated name or addressisfalse.

(4) A person must comply with a requirement under subsection (1) or
(3), unless the person has a reasonabl e excuse.

Penalty: 500 penalty units.
(5)  The person does not commit an offence against this section if —

(@  theauthorised officer required the person to state the person’'s name
and address on suspicion of the person having committed an
offence against thisAct; and
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(b)  thepersonisnot found guilty of committing the offence.
68. Power torequireinformation from certain persons
(1) If anauthorised officer suspects on reasonable grounds that —
(@  anoffence against this Act has happened; and
(b)  aperson may be able to give information about the offence,

the authorised officer may require the person to give information about the
suspected offence.

(20  When making a requirement under subsection (1), the authorised
officer must inform the person it is an offence to fail to give the information
unless the person has a reasonabl e excuse.

69. Power torequire production of documents

(1)  Anauthorised officer may require a person to produce to the officer
for inspection a document required to be kept by the person —

(@  underthisAct;
(b)  under the Commonwealth Navigation Act; or

(©0  under the Protection of the Sea (Prevention of Pollution from
Ships) Act 1983 of the Commonwealth.

(2)  The person must produce the document for inspection, unless he or
she has areasonable excuse.

Penalty: 500 penalty units.
(3)  Theauthorised officer may keep the document to make a copy of it.

(4) If the authorised officer makes a copy of the document, or of an
entry in the document, the officer may require the person required to keep the
document to certify the copy as atrue copy of the document or entry.

(5) The person required to keep the document must comply with a
requirement made under subsection (4), unless the person has a reasonable
EXCUSE.

Penalty: 500 penalty units.

(6) The authorised officer must return the document to the person as
soon as practicable after making the copy.
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Division 7 — Powersin an emergency

70.  Authorised officer's powersin an emergency

(1)
@

()

If an authorised officer is satisfied on reasonable grounds that —

a discharge of pollutant into coastal waters has happened or is
likely to happen; and

urgent action is necessary to prevent or minimise the discharge and
its effect on the Territory's marine and coastal environment,

the authorised officer may —

(©

(d)
2
@
(b)

(©

(d)

3
(4)

direct a person to take stated reasonable action within a stated
reasonable time; or

take the action or authorise someone el se to take the action.
Without limiting subsection (1), reasonable action includes action —
to remove, destroy or disperse a discharged pollutant;

to prevent the pollutant from reaching a stated place on water or
land,

to mitigate damage or injury caused to a stated place or object on
water or land by the pollutant; and

to require any person —

(1) to do something that assists with an action referred to in
paragraph (a), (b) or (c); or

(i) to stop doing something that may interfere with action
referred to in paragraph (a), (b) or (c).

The direction may be given oraly or by written notice.

If the direction is given orally, the authorised officer must, as soon

as practicable, confirm the direction by written notice given to the person.

()
@
()

If the authorised officer decides to take the action, the officer may —
board a ship or enter a place and take the action; and

in taking the action, exercise any of the powers of an authorised
officer (other than investigatory powers) under this Part.
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(6) The authorised officer may exercise the powers referred to in
subsection (5) with any necessary and reasonable help and force.

(7) If a person or object is obstructing or preventing an authorised
officer from boarding a ship or entering a place or taking action on or at a ship or
place while the authorised officer is exercisng or attempting to exercise the
powers referred to in subsection (5), a member of the Police Force may, if asked
by the authorised officer, using necessary and reasonable force —

(@  remove the person or object from the place; and

(b) takeadl reasonable measures to ensure the person or object does not
again obstruct or prevent the action being taken.

(80 In exercisng or attempting to exercise the powers referred to in
subsection (5), an authorised officer must take all reasonable steps to ensure the
member causes as little inconvenience, and does as little damage, asis practicable
in the circumstances.

(90  This section does not limit a power an authorised officer has apart
from this section.

(10) If an authorised officer authorises a person to take action under
subsection (1)(d) —

(@  the person may exercise the powers referred to in subsection (5)(a);
and

(b)  theofficer must inform the person —
(1) of the action the person is authorised to take;
(i)  of the person's powers under this section; and
(iii)  ingeneral terms, of section 83.

(11) Subsections (6), (7) and (8) (so far as they relate to the power
referred to in subsection (5)(a)) apply to a person authorised to take action under
subsection (1)(d) asif the person were an authorised officer.

71.  Authorised officer may direct emergency release of pollutant

(1) An authorised officer may give a written direction to a person to
release a pollutant into coastal watersif the officer is satisfied —

(@ itisnecessary and reasonable to release the pollutant because of an
emergency; and

(b)  thereisno other practicable alternative to the release.
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(2)  The authorised officer may impose reasonable conditions on the
direction.

(3) A persontowhom adirectionis given must —

(@  comply with the direction, unless the person has a reasonable
excuse;, and

(b) take all reasonable and practicable precautions to prevent or
minimise —

(1) harm being caused to the Territory's marine and coastal
environment; and

(i)  lossor damage to property.
Penalty: environmental offence level 3.

(4) A personto whom adirection is given does not contravene this Act
merely because the person complies with the direction.

PART 11 -OFFENCESIN RELATION TO ENFORCEMENT
72.  Person given direction in emer gency must comply

(1) Anowner or master of a ship to whom a direction is given under
section 70(1)(c) must comply with the direction, unless he or she has areasonable
excuse.

Penalty: environmental offence level 3.

(20 A person, other than an owner or master of a ship, must not
intentionally fail to comply with adirection under section 70(1)(c) if —

(@  serious environmental harm results from the failure to comply with
the direction; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the failure to comply with the direction.

Penalty: environmental offence level 1.

(3) A person, other than an owner or master of a ship, must not fail to
comply with adirection under section 70(1)(c) if —

(@  serious environmental harm results from the failure to comply with
the direction; and
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(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the failure to comply with the direction.

Penalty: environmental offence level 2.

(4 A person, other than an owner or master of a ship, must not
intentionally fail to comply with adirection under section 70(1)(c) if —

(@  materiad environmental harm results from the failure to comply
with the direction; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the failure to comply with the direction.

Penalty: environmental offence level 2.

(5) A person, other than an owner or master of a ship, must not fail to
comply with adirection under section 70(1)(c) if —

(@  materiad environmental harm results from the failure to comply
with the direction; and

(b)  he or she knows, or ought reasonably be expected to know, that
serious environmental harm or material environmental harm will or
might result from the failure to comply with the direction.

Penalty: environmental offence level 3.

(6) A person, other than an owner or master of a ship, must not fail to
comply with adirection under section 70(1)(c).

Penalty: environmental offence level 4.
73.  Person must help in emergency if asked to do so

(1) If an authorised officer is taking action under section 70 and the
officer requires a person to give reasonable help to the officer under
section 62(1)(h) in the exercise of a power, the person must comply with the
requirement, unless the person has a reasonable excuse for not complying with it.

Penalty: 500 penalty units.

(2)  If the help required is the answering of a question or producing of a
document (other than a document required to be held, kept or produced by the
person under this Act), it is not a reasonable excuse for the person to fail to
answer the question, or produce the document, on the ground that complying with
the requirement might tend to incriminate the person.
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(3 When making a requirement referred to in subsection (2), the
authorised officer must inform the person of the following:

(@  the person is obliged to answer the question or produce the
document despite the rule of law about privilege against self-
incrimination;

(b)  the person may answer the question or produce the document
subject to the objection that complying with the requirement might
tend to incriminate the person;

(o)  if the person makes the objection — the answer or producing of the
document may not be admitted in evidence against the person in a
prosecution for an offence against this Act, other than an offence
(congtituted by the giving of the answer or producing of the
document) against section 77 or 78.

(4) If, before giving the answer or producing the document, the person
makes the objection, the answer or producing of the document is not admissible
in evidence against the person in a prosecution for an offence againg this Act,
other than an offence (congtituted by the giving of the answer or producing of the
document) against section 77 or 78.

74.  Failureto help authorised officer other than in emergency

(1) If an authorised officer (other than an officer taking action under
section 70) requires a person under section 62(1)(h) to give reasonable help to the
officer in relation to the exercise of a power specified under section 62(1)(a) to
(9) (inclusive), the person must comply with the requirement, unless he or she has
areasonable excuse.

Penalty: 500 penalty units.

(2)  If the help required is the answering of a question or producing of a
document (other than a document required to be held, kept or produced by the
person under this Act), it is a reasonable excuse for the person to fail to answer
the question, or produce the document, if complying with the requirement might
tend to incriminate the person.

75. Failureto obey direction

If an authorised officer requires a person to do something under
section 62(1)(j), the person must comply with the requirement, unless the person
has a reasonable excuse.

Penalty: 500 penalty units.
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76.  Failureto answer questions

(1) If an authorised officer (other than an authorised officer taking
action under section 70) requires a person to answer a question under
section 68(1), the person must comply with the requirement, unless the person has
areasonable excuse.

Penalty: 500 penalty units.

(2) It is a reasonable excuse for the person to fal to answer the
question if complying with the requirement might tend to incriminate the person.

(3)  The person does not commit an offence against this section if the
information sought by the authorised officer —

(@ isnotinfact relevant to an offence that happened; or
(b)  isabout asuspected offence that did not happen.
77. False, mideading or incomplete documents

(1) A person must not give to an authorised officer a document
containing information the person knows is false, misleading or incomplete in a
material particular.

Penalty: 1,000 penalty units.

(2) Despite subsection (1), a person may give the document if, when
giving the document, the person —

(@ informs the authorised officer, to the best of the person's ability,
how the document is false, misleading or incomplete; and

(b)  givesthe correct information to the officer if the person has, or can
reasonably obtain, the correct information.

(3) Itisenough for acomplaint against a person for an offence against
subsection (1) to state that the statement made was fase, mideading or
incomplete to the person’'s knowledge.

78. Falseor mideading information
(1) A person must not —

(@  state anything to an authorised officer the person knows is false or
misleading in amaterial particular; or
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(b) omit from a statement made to an authorised officer anything
without which the statement is, to the person's knowledge,
misleading in amaterial particular.

Penalty: 1000 penalty units.

(2) Itisenough for acomplaint against a person for an offence against
subsection (1)(a) or (b) to state that the statement made was false or misleading to
the person's knowledge.

79.  Obstruction of authorised persons
A person must not obstruct —
(@  anauthorised officer; or

() a person who is authorised by an authorised officer under
section 70(1)(d) to take action,

in the exercise of a power under this Act, unless the person has a reasonable
excuse.

Penalty: 500 penalty units.
80.  Impersonation of authorised officer
A person must not pretend to be an authorised officer.
Penalty: 500 penalty units.
PART 12-POWER TO INTERVENE IF MARITIME CASUALTY
81. Definitions
In this Part —

"Australian Maritime Safety Authority” has the meaning it has in the
Audtralian  Maritime Safety Authority Act 1990 of the
Commonwealth;

"cargo" includes ballast and ships stores and fuel;

"Intervention Convention” means the International Convention Relating to
Intervention on the High Seas in Cases of Oil Pollution Casudlties;

“maritime casualty" means—
(@ acollision of ships,

(b)  astranding or other incident of navigation; or
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(c)  any other event on board a ship or externd toit,

resulting in material damage or imminent threat of material damage
to aship or cargo.

82. Power totakeaction if maritime casualty

(1) If the Chief Executive Officer is satisfied, following a maritime
casualty or acts related to a maritime casudty, that there is grave and imminent
danger to the Territory coastline, or to related Territory interests, from the
discharge or threat of discharge of pollutant into coastal waters that may
reasonably be expected to result in major harmful consequences, he or she may
take the measures he or she thinks are necessary to prevent, minimise or eliminate
the danger.

(2)  Before taking measures under subsection (1), the Chief Executive
Officer mugt, to the greatest extent practicable—

(@  ensurethe exercise of the power will not involve athreat to human
life; and

(b)  unless he or sheis of the opinion that the power to intervene must
be exercised urgently —

(1) have regard to Australia's obligations under the Intervention
Convention,

(i)  consult with the Australian Maritime Safety Authority; and
(iii)  consult with the relevant ship's owner.

(33 The measures that the Chief Executive Officer may take under
subsection (1) include taking, with the Minister's written approval, action,
whether or not directions have been issued under subsection (4) in relation to the
ship—

(@  tomovethe ship or part of the ship to another place;

(b)  toremove cargo from the ship;

(o)  tosavagethe ship, part of the ship or any of the ship's cargo;
(d)  tosink or destroy the ship or part of the ship; or

(e)  totakeover control of the ship or part of the ship.

(4)  The measures that the Chief Executive Officer may take under
subsection (1) include the issuing of a direction to a ship's owner, a ship's master,
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or a savor in possession of a ship requiring or prohibiting the doing of anything
in relation to the ship, including —
(@  themovement of the ship or part of the ship;
(b)  theremova of cargo from the ship;

(c) the taking of savage measures in relation to the ship, part of the
ship or any of the ship's cargo;

(d)  thesinking or destruction of the ship or part of the ship;

(e)  the sinking, destruction or discharging into the sea of any of the
ship's cargo; and

(f)  thehanding over of control of the ship or part of the ship.

(5) The Chief Executive Officer must not issue a direction under
subsection (4)(d) without the Minister's written approval.

(6)  Without limiting subsection (4), adirection may —

(@  requirethat anything be done in accordance with the direction, with
the approval, or in accordance with the instructions, of a stated
person; or

(b)  prohibit the doing of anything other than in accordance with the
direction, with the approval, or in accordance with the instructions,
of astated person.

(7)  This section does not authorise the taking of measures against a
warship or other ship owned or operated by a foreign country and used, for the
time being, only on government non-commercial service.

(8) The Minister and the Chief Executive Officer must, in relation to
the exercise of apower under this section —

(@  haveregard to the matters specified in subsection (2); and
(b) haveregardto—

() the extent and probability of imminent damage if the power
IS not exercised;

(i)  thelikelihood of the exercise of the power being effective;
and

(iii)  the extent of the damage likely to be caused by the exercise
of the power.
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(90  This section does not limit any other right or power the Territory
has apart from this section.

PART 13-DAMAGE AND COMPENSATION
Division 1 — Damage, compensation and recovery of costs
83.  Authorised officer to give notice of damage
1 If-

(@  an authorised officer damages anything in the exercise of a power
under this Act; or

(b)  aperson who is authorised by an authorised officer to take action
under this Act damages anything in taking the action,

the authorised officer must promptly give written notice of the particulars of the
damage.

(2)  Thenotice must be given —
(@ if theobjectisaship or ison aship —to the ship's master; or

(b) in any other case — to the person who appears to the authorised
officer to be the object's owner.

(3) If the authorised officer believes the damage was caused by a latent
defect in the object or other circumstances beyond the officer's control, the officer
may state thisin the notice.

(4 If, for any reason, it is not practicable to comply with
subsection (2), the authorised officer must —

(@ leavethenotice at the place where the damage happened; and

(b) ensure the notice is left in a reasonably secured way in a
COoNspicuous position.

(5) This section does not apply to damage the authorised officer
believes, on reasonable grounds, istrivial.

84. Compensation

(1) A person may claim compensation from the Territory if the person
incurs loss or expense because of the exercise or purported exercise of a power
under Part 10, including, for example, in complying with a requirement made of
the person under that Part.
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(2)  Payment of compensation may be claimed and ordered —

(@  inaproceeding brought in a court with jurisdiction for the recovery
of compensation; or

(b)  inaproceeding for an offence against this Act brought against the
person making the claim for compensation.

(3) A court may order the payment of compensation for the loss or
expense only if it is satisfied it is just to make the order in the circumstances of
the particular case.

(4)  The Regulations may prescribe matters that may or are to be taken
into account by the court when considering whether it isjust to order the payment
of compensation.

85. Recovery of discharge expenses and expenses incurred in an
emer gency

(1) The Territory may, in a court of competent jurisdiction, recover
discharge expenses as a debt due and payable from —

(@  the master and owner of the ship from which the pollutant was
discharged or was likely to have been discharged; and

(b)  other persons causing the discharge.

(2)  The Teritory may, in a court of competent jurisdiction, recover the
costs incurred by an authorised officer or by a person authorised under
section 70(1)(d) in taking action under section 70 in relation to a discharge of a
pollutant.

(3) Costsreferred to in subsection (2) are recoverable as a debt due and
payable by —

(@  the master and owner of the ship from which the pollutant was
discharged or was likely to have been discharged; and

(b)  other persons causing the discharge of the pollutant.
Divison 2 —Financial securities or guaranteesif ship detained
86. Detained ship must bereleased on giving security

(1) The Chief Executive Officer must release a ship detained by an
authorised officer if a security or guarantee is given under this section.
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The amount of the security must be enough, in the Chief Executive

Officer's opinion, to cover —

@
(b)

(©
3

the Territory's discharge expensesin relation to the ship;

the penalty likely to be payable if a successful prosecution for an
offence against section 14, 21, 27, 31, 34, 38 or 43 were to be
taken; and

interest on the discharge expenses.

The security may be provided in one or more of the following

forms, or in another form, the Chief Executive Officer considers appropriate:

@
(b)
(©
(4)

abank guaranteg;
abond;
an insurance policy.

The Chief Executive Officer must make a decison about the

amount and form of security or guarantee within areasonable time.

87.  Other waysdetained ship may bereleased

(1)
@

(b)

(©

(d)

(€)

()

A ship detained by an authorised officer must also be released if —

a proceeding is started for a discharge offence involving the ship
and the proceeding is discontinued;

a proceeding started for a discharge offence involving the ship is
concluded, whether or not an appeal is pending, without anyone
being found guilty or discharge expenses being awarded against
anyone;

a proceeding for a discharge offence involving the ship is
concluded and al discharge expenses ordered to be paid and al
penalties imposed have been paid;

the Chief Executive Officer has sought to recover discharge
expenses as a debt and the amount of the expenses has been paid;
or

the Chief Executive Officer decides for any other reason the ship
should be released.

In this section, "discharge offence” means an offence against

section 14, 21, 27, 31, 38 or 43.

51



Marine Pollution Act

88. Claimson security

1)

This section applies if the Territory incurs discharge expenses in

relation to a discharge of apollutant from a ship into coastal waters.

2)

The Chief Executive Officer may recover the discharge expenses

by making a demand against the security or part of it.

(3

Before making the demand against the security, the Chief

Executive Officer must give to the security giver a written notice under this

section.
(4)
@
(b)
(©

(5)

Thenoticeisto—
outline the action taken;
state the amount to be demanded against the security; and

invite the person to make written representations to the Chief
Executive Officer to show, within a stated time of at least 30 days,
why the demand should not be made.

If, after considering all written representations made within the

stated time, the Chief Executive Officer decides grounds still exist to make the
demand for the amount or a lesser amount, the Chief Executive Officer must
immediately give written notice to the security giver of the decision.

(6)
@
()

(©
(7)

Thenoticeisto —
state the reasons for the decision;

state that the security giver may appeal against the decision to the
appropriate court within 30 days; and

enclose acopy of section 89.

If notice is given under subsection (6), the Chief Executive Officer

must not make the demand until —

(@)
(b)
(8)
provider —

@

the time to appeal against the decision has ended; and

if an appeal is made against the decison — the appedl is finally
decided.

If the Chief Executive Officer makes the demand, the security

is not required to inquire into the correctness or lawfulness of the
Chief Executive Officer's demand; and
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(b)  must pay the security, or the part of it demanded, to the Territory.
(90 Inthissection—

"security giver" means the ship's owner or other person who arranged for
the security to be given,

"security provider" means the person providing the security.

89. Appeals

(1) A person whose interests are affected by a decision under section
88 may appea to —

(@  if the amount the Chief Executive Officer seeks to claim or realise
is an amount not more than the amount of the monetary limit that
could be recovered for adebt under the Local Court Act —the Local
Court; or

(b)  inany other case —the Supreme Court.

(20  An apped isto be by way of a rehearing but a party to an apped
may present new evidence at the appeal hearing.

(3) Costsof the appedl liein the court's discretion.
PART 14 - OFFENCES AND PROCEEDINGS
Division 1 — Offences committed by actions of others
90. Responsibility for actsor omissions of representatives

(1) If, inaproceeding for an offence against this Act, it is relevant to
prove a person's state of mind about a particular act or omission, it is enough to
show —

(@ the act or omisson was done or omitted to be done by a
representative of the person within the scope of the representative's
actual or apparent authority; and

(b)  therepresentative had the state of mind.

(2)  An act or omission done or omitted to be done for a person by a
representative of the person within the scope of the representative's actua or
apparent authority is to be taken, in a proceeding for an offence againgt this Act,
to have been done or omitted to be done aso by the person, unless the person
proves the person took al reasonable steps to prevent the act or omission.
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In this section —

"representative”, in relation to a person, means —

(@ if the person is a corporation — an executive officer,
employee or agent of the corporation; or

(b) if the person is an individual — an employee or agent of the
individual;

"state of mind", in relation to a person, includes—

(@ the person's knowledge, intention, opinion, belief or
purpose; and

(b)  the person's reasons for the intention, opinion, belief or
purpose.

91. Executive officers must ensure corporation complieswith Act

(1)

The executive officers of a corporation must ensure that the

corporation complies with this Act.

2

If a corporation commits an offence against a provision of this Act,

each executive officer of the corporation —

@

(b)

3

commits an offence, namely, the offence of failing to ensure that
the corporation complies with this Act; and

is liable to the penalty that may be imposed if a natural person had
contravened the provision.

Evidence that the corporation has committed an offence against this

Act is evidence that each of the executive officers committed the offence of
failing to ensure that the corporation complies with this Act.

(4)
@

(b)

However, it isadefence for an executive officer to prove that —

if the officer was in a position to influence the conduct of the
corporation in relation to the offence — the officer took al
reasonable steps to ensure the corporation complied with the
provision; or

the officer was not in a position to influence the conduct of the
corporation in relation to the offence.
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Division 2 — Commencement of proceedings and penalties
92. Limitation on timefor starting summary proceedings

A proceeding for an offence against this Act by way of summary
proceeding under the Justices Act must start —

(@  within 2 years after the commission of the offence; or

(b) within 2 years after the offence comes to the complainant's
knowledge, but within 3 years after the commission of the offence.

93. Continuing offences

If a court is satisfied on finding a person guilty of an offence against a
provision of this Act that the person continued to contravene, or to fail to comply
with, the provision after the date when he or she was notified of the alleged
offence, the Court may, in addition to the pendty, if any, specified for the
offence, impose a further penalty in respect of each day during which the offence
continued to be committed after the first day on which it was committed not
exceeding —

(@ if the offenceisan environmenta offence level 1 —$25,000;
(b) if the offenceisan environmenta offence level 2 — $10,000;
(¢ if theoffenceisan environmenta offence level 3 —$5,000;

(d) if the offenceisan environmental offence level 4 —$500; or

() if the penalty is expressed as a number of penalty units and the
offence is not an offence against section 49(4) — $500.

94. Court may make ordersabout compensation and other matters

(1) If the court finds the defendant has discharged a pollutant into
coastal waters in contravention of this Act, the court may order the defendant to
do either or both of the following:

(@  pay to the Territory the amount the Territory could have recovered
under section 85;

(b) take stated action to rehabilitate or restore the Territory's marine
and coastal environment damaged because of the contravention.

(2)  Anorder under subsection (1) isin addition to any penalty or other
order the court may make or impose under this Act.

(3 Inparticular, this section does not limit the court's powers under the
Sentencing Act or any other law.
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Division 3 - Evidence
95. Evidentiary provisions
(1)  Thissection appliesto a proceeding under this Act.
(2)  Unlessaparty, by reasonable notice, requires proof of —

(@  the appointment of the Chief Executive Officer or an authorised
officer or anayst; or

(b)  theauthority of the Chief Executive Officer or an authorised officer
to do anything under this Act,

the appointment or authority isto be presumed.

(3) A signature purporting to be the signature of the Chief Executive
Officer, an authorised officer or anayst is evidence of the signature it purports to
be.

(4) A certificate purporting to be signed by the Minister stating that a
stated person is or was the Chief Executive Officer at a time or during a stated
period is evidence of the matter stated in the certificate.

(5) A certificate purporting to be signed by the Chief Executive Officer
stating any of the following matters is evidence of the matter:

(@ astated document is—

(1) an appointment or approval or a copy of an appointment or
approval;

(i)  adirection or decision, or a copy of a direction or decision,
given or made under this Act; or

(iii)  arecord or document, a copy of arecord or document, or an
extract from arecord or document, kept under this Act;

(b) on astated day, or during a stated period, a stated person was or
was not the holder of an approval or a stated approval;

(c0 adstated approva was or was not in force on a stated day or during a
stated period;

(d)  onastated day, a stated person was given a stated order or direction
under this Act;

(e) astated amount is payable under this Act by a stated person and has
not been paid;
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H a stated substanceis a pollutant;

(g0 an instrument, equipment or instalation was used in accordance
with conditions prescribed by the Regulations for its use;

(h)  atypeof document isadocument prescribed in the Regulations.

(6) Inacomplaint, a statement that the matter of the complaint cameto
the complainant's knowledge on a stated day is evidence of the matter.

(7)  The production by the prosecutor of asigned analyst's report stating
any of the following mattersis evidence of them:

(@  the analyst took, or received from a stated person, the sample
referred to in the report;

(b)  the analyst analysed the sample on a stated day, or during a stated
period, and at a stated place;

(c) theresultsof theanalysis.

(8) An instrument, equipment or instalation prescribed by the
Regulations that is used by an authorised officer or analyst in accordance with the
conditions (if any) prescribed in the Regulations is taken to be accurate and
precise in the absence of evidence to the contrary.

(99 In a proceeding in which the Chief Executive Officer applies to
recover the costs and expenses incurred by him or her in relation to the discharge
of a pollutant, a certificate by the Chief Executive Officer stating that stated costs
and expenses were incurred and the way and purpose for which they were
incurred, is evidence of the matters stated in the certificate.

96. Analyst'scertificateor report produced by defendant

(1) The production by the defendant in a prosecution of a signed
analyst's report stating any of the following mattersis evidence of them:

(@ the anayst took, or received from a stated person, the sample
referred to in the report;

(b)  the analyst analysed the sample on a stated day, or during a stated
period, and at a stated place;

(c theresultsof theanalysis.

(2)  The defendant must send a copy of the report to the prosecutor at
least 7 days before the day set down for the hearing.
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PART 15-MISCELLANEOUS

Service of documents

(1)
@

()

(2

A document may be served on a ship's master by leaving it —

if, a the time of service, there is a person on board who is
apparently in charge of the ship — with the person, after explaining
to the person the purpose of the document; or

otherwise — in a reasonably secure way in a conspicuous position
near the ship's controls.

If a document is required or permitted to be served on a ship's

master and there is no master or apparently there is no master, the document may
be served on—

served on —

98.

@
()
3

@
(b)
(©
(4)
@

(b)

the ship's owner; or
the owner's agent.

A document is taken to be served on al owners of a ship if it is

an owner of the ship;

the ship's master; or

an owner's agent.

Nothing in this section affects—

the operation of another law that requires or permits service of a
document other than as provided in this section; or

the court's power to authorise service of a document other than as
provided in this section.

Codes of practice

@

For the purpose of providing practical guidance on any matter

relating to this Act, the Minister may by notice in the Gazette, approve a code of
practice.

(2

A code of practice may consist of a code, standard, rule,

specification or provison relating to matters in this Act formulated, prepared or
adopted by the Agency allocated primary responsibility for administration of this
Act under an Administrative Arrangements Order and may apply, incorporate or
refer to a document formulated or published by a body or authority as in force at
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the time the code of practice is approved or as amended, formulated or published
from timeto time.

(3) A notice under subsection (1) is to indicate where a copy of the
approved code of practice to which it relates, and all documents incorporated or
referred to in the code, may be inspected by members of the public without
charge, and the times during which it may be inspected.

(4) The Chief Executive Officer is to ensure that a code of practice
adopted, referred to or incorporated by section 26 or under this section or the
Regulations is made available for inspection or purchase by a member of the
public —

(@  a anoffice of the Agency; and
(b)  during the normal business hours of the Agency.
99. Regulations

(1) The Administrator may make regulations, not inconsistent with this
Act, prescribing matters —

(@  required or permitted by this Act to be prescribed; or

(b)  necessary or convenient to be prescribed for carrying out or giving
effect to thisAct.

(2)  Without limiting subsection (1), the Regulations may make
provision for the following:

(@  marine pollution and issues about marine pollution;

(b) a matter necessary or convenient for giving further effect to
MARPOL or another treaty, convention or international agreement
or document about marine pollution;

(o)  theway in which the tonnage of aship is decided;

(d)  keeping oil pollution emergency plans, including shipboard oil
pollution emergency plans;

(e) thestandard of holding tanks;
(f)  thestandard of reception facilities;

(g) keeping records, including, for example, an oil or cargo record
book and a garbage record book, and the nature of the entries to be
made in the records,
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(k)
(m)
(n)
(P)

(@

()

()

3

made —
@
(b)

(©
(d)
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the period for which, and the place at which, the records must be
kept;

records that must be sent to the Chief Executive Officer and their
custody or disposal after receipt;

imposition of fees,
taking and analysis of samples by an analyst;
ensuring the integrity and security of samples;

prescribing the cost of labour used for a purpose connected with a
discharge of pollutant;

prescribing penaties for offences against the Regulations,
designating an offence against the Regulations to be an
environmenta offence level 3 or level 4 within the meaning of the
Environmental Offences and Penalties Act or designating an
offence against the Regulations to be aregulatory offence;

prescribing a person or body to be an enforcement agency for the
purposes of the Fines and Penalties (Recovery) Act;

provide for the payment of a prescribed amount instead of a penaty
that may otherwise be imposed for an offence (other than an
environmental offence within the meaning of the Environmental
Offences and Penalties Act) against this Act or the Regulations and
for the service of a notice relating to payment of the amount on a
person alleged to have committed the offence and the particulars to
be included in that notice.

Without limiting subsection (1) or (2), a regulation may also be

giving effect to Annex |1, regulation 8 to MARPOL ;
declaring a stated liquid substance is—

0] designated in Annex I, Appendix I1; and

(i)  categorised asacategory A, B, C or D substance;
removing a stated noxious liquid substance from Appendix I1;

declaring a stated liquid substance has been provisionally assessed
under Annex I, regulation 3(4) as a category A, B, C or D
substance;
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(e)  recategorising acategory A, B, C or D substance; and

(f)  for a category A substance — declaring a residual concentration
stated in the regulation is taken to be the resdua concentration
prescribed for the substance in Appendix 11, column 111 or 1V.

(4)  The Regulations may provide that contravention of a regulation is
an offence, including a regulatory offence, and prescribe a penalty of not more
than 100 penalty units.

(5) The Regulations may incorporate or adopt by reference the
provisions of any document, standard, rule, specification or method formulated,
issued, prescribed or published by any authority or body whether —

(@  whoally or partly, or as amended by the Regulations,

(b) as formulated, issued, prescribed or published a the time the
Regulations are made or at any time before then; or

(c0  asamended after the making of the Regulations.

(6) If the Regulations specify in accordance with subsection (5)(c) that
a document, standard, rule, specification or method that is incorporated in or
adopted by the Regulations may incorporate amendments made to it after the
Regulations were made, an amendment to the document, standard, rule,
specification or method is of no effect until the Minister has published in the
Gazette a notice that the particular amendment is to be incorporated in the
Regulations.

100. Repeal
The Ordinances specified in the Schedule are repeal ed.

61



Marine Pollution Act

SCHEDULE

ORDINANCESREPEALED

Prevention of Pollution of Waters by Oil Ordinance
1962

Prevention of Pollution of Waters by Oil Ordinance
1970

Prevention of Pollution of Waters by Oil Ordinance
1972
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Notes

1. The Marine Pollution Act comprises the Marine Pollution Act 1999 and
amendments made by other legidation, the details of which are specified in the
following table:

Act Number and Date of assent by Date of
year Administrator commencement

Marine Pollution Act  No. 43, 1999 10 Nov 1999 Part 5: N/C;

1999 Remainder:

25 June 2003 (b)
Fines and Penalties No. 60, 2001 11 Dec 2001 1 Jan 2002 (a)
(Recovery)
(Consequential
Amendments) Act
2001

Satute Law Revison  No. 62, 2001 11 Dec 2001 11 Dec 2001
Act 2001

Satute Law Revison  No. 18, 2002 7 June 2002 7 June 2002
Act 2002

Satute Law Revison  No. 54, 2004 15 Sept 2004 27 Oct 2004 (c)
Act (No. 2) 2004

(@  Seesection 2, section 2 of the Fines and Penalties (Recovery) Act 2001
and Gazette G50, dated 19 December 2001, p. 3.

(b)  Seesection 2 and Gazette G25, dated 25 June 2003, p. 2.
(c) Seesection 2 and Gazette G43, dated 27 October 2004, p. 3.

Table of Amendments
Section
7. Amended by No. 62, 2001, s. 11
26. Amended by No. 18, 2002, s. 3
41. Amended by No. 18, 2002, s. 3
99. Amended by No. 60, 2001, s. 18; No. 54, 2004, s. 7
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